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400 East Indian River Road


    Norfolk, Virginia, U.S.A. 23523

O (757) 545-2414

F (757) 545-3228



www.colonnashipyard.com

March 10, 2011

Subcontractor,

Attached are some provisions of the Colonna’s Shipyard contract with the City of New York (Staten Island Ferries). Subcontractors performing any repair/system installation must also comply with these contractual provisions. Prior to Colonna’s issuing a purchase order all subcontractors must review these provision and sign the appropriate block 

· Article 5      Protection of Work, Persons and Property (Paragraphs A through G)

· Article 16   Money Retained Against Claims (Paragraphs A through D)

· Article 17   Warranty of Supplies

· Article 18   Maintenance and Guaranty (Para A through F)

· Article 46   Contractor’s Warranties (Para A and B)

· Article 47   Claims and Actions Thereon (Para A through D)

· Article 48   Infringement (Para A through E)

· Article 49   No Claims Against Officers, Agents or Employees

· Schedule A – Insurance Requirements (those boxes checked)

A SIGNED LETTER MUST BE SUBMITTED TO GENE WEBB, SUBCONTRACTS, gwebb@colonnaship.com,  FAX 757-545-5476,  757-545-2414 ext 385  PRIOR TO PURCHASE ORDER.
Richard Sobocinski

VP Contracts

ARTICLE 5   PROTECTION OF WORK, PERSONS AND PROPERTY

A. During the performance of the Work and up to the date of Final Acceptance, the Contractor shall be under an absolute obligation to protect the finished and unfinished Work against any damage, loss or injury, theft and/or vandalism, and in the event for any such damage, loss or injury, theft and/or vandalism the Contractor shall promptly replace or repair such Work at its own expense, whichever the project manager shall determine to be preferable. 

B. During the performance of the Work and up to the date of Final Acceptance, the Contractor shall take all reasonable precautions to protect the persons and property of the City and of others from damage, loss or injury resulting from the Contractor’s and its Subcontractor’s operations under this Contract.

C. Within three (3) days after notice to the Contractor of the occurrence of any such loss, damage or injury to work, persons or property, or any accidents, the Contractor shall make a full and complete report thereof in writing to the project manager.  The Contractor shall notify the City, in writing, of any loss, damage, or injury to Work, persons or property or any accidents on the site within twenty-four (24) hours of the occurrence.

D. If any person or property of the City or other sustains loss, damage or injury resulting from the operations of the Contractor and/or its Subcontractors in their performance of this Contract, or from the Contractor’s and /or its Subcontractor’s failure to comply with any of the provisions of the Contract or of the Law, the Contractor shall indemnify and hold the City harmless from any and all claims and judgments for damages and from costs and expenses to which the City may be subjected or which it may suffer or incur by reason therefore.  Insofar as the facts and Laws relating to any claim would preclude the City from being completely indemnified by the Contractor, the City shall be partially indemnified by the Contractor to the fullest extent provided by Law. 

E. The Contractor shall defend at its own expense, indemnify and hold the City harmless from any and all claims or judgments for damages (including but not limited to delay damages from other Contractors)  and from costs and expenses to which the City may be subjected or which it may suffer or incur allegedly arising out of or in connection with any operations of the Contractor and/or its Subcontractors, or their failure to comply with the provisions of this Contract or of  the Law.  Insofar as the facts and Laws relating to any claim would preclude the City from being completely indemnified by the Contractor, the City shall be partially indemnified by the Contractor to the fullest extent provided by Law. 

F. The provisions of this Article shall not be deemed to create any new right of action in favor of third parties against the Contractor or the City.  

G. Required Insurance Coverage:  Before performing any Work on the Contract, the Contractor shall procure insurance, as specified in schedule “A”, against any claims for injuries to persons or damage to property which may arise from or in connection with the performance of the Work in this Contract by the Contractor, its agents, representatives, employees, or Subcontractors.  The Contractor, its agents, representatives, employees, or Subcontractors.   The contractor shall procure the insurance required in Schedule “A” (see Part E, pages E-1 and E-2) from companies licensed and authorized by the New York state Department of Insurance to do business in New York State and with a Best’s Rating of A-7 or better, unless such requirement is waived by the City’s Risk Manage of the Mayor’s Office of Operations.  Unless otherwise specified, there is no separate bid item for insurance costs.  

ARTICLE 16   MONEY RETAINED AGAINST CLAIMS
A. If any claim shall be made by any person or entity (including Other Contractors with the City on this Project) against the City or against the Contractor and the City:

(1) For any alleged loss, damage, injury, theft and /or vandalism of the kind referred to in Article 5 hereof, which in the opinion of the Comptroller, may not be covered by the contingent liability, public liability, commercial general liability or property damage insurance policy or, which together with previously filed claims, is in excess of the amount payable under such policies: or 

(2) For an infringement of patents or copyright or use of patented articles, tools, etc., as referred to in Article 48 hereof; or

(3) For damage claimed to have been caused directly or indirectly by the failure of the Contractor to perform the Work in strict accordance with this Contract; then the amount of such claim, or so much thereof as the Comptroller may deem necessary, may be withheld by the Comptroller as security against such claim, from any money due hereunder.  The Comptroller in his/her discretion, may permit the Contractor to substitute other satisfactory security in lieu of the monies so withheld.  

B. If an action on such claim is timely commenced and the liability of the City, or the Contractor, or both shall have been established therein by a final judgment of a court of competent jurisdiction, or if such claim shall have been admitted by the Contractor to be valid, the Comptroller shall pay such judgment or admitted claim out of the monies retained by the Comptroller under the Provisions of this Article, and return the balance, if any, without interest, to the Contractor. 

C. If no action is commenced upon such claim within the time limited therefore by Law, the Comptroller, upon written demand by the Contractor, shall return the amount so held, without interest.  

D. Liens:  If at any time before or within thirty (30) days after the whole Work is completed and accepted by the City, any persons claiming to have performed any labor or furnished any material toward the performance or completion of this Contract shall file with the Department and with the Treasurer of the City any notice as is described in the New York State Lien Law, or any act of the Legislature of the State of New York.  Upon such filing the City shall retain, from the monies due or to become due under this Contract, so much as indicated in said notice, together with the reasonable costs of any action or actions brought or that may be brought to enforce such lien.  The monies so retained shall be held by the City until the lien thereon created by the said act and the filing of the said notice shall be discharged pursuant to Law.

ARTICLE 17  WARRANTY OF SUPPLIES
A. Notwithstanding inspection and acceptance by the City of supplies, furnished under the Contract or any provision concerning the conclusiveness thereof, and subject to the Maintenance and Guaranty Article 18 hereof, the Contractor warrants that:

(1) The parts and equipment incorporated into the goods being serviced are standard new equipment and current model of regular stock product with all parts regularly used with the type of equipment serviced; also that no attachment or part has been substituted or applied contrary to the manufacturer’s recommendations and standard practice.

(2) The preservation, packaging, packing and marking, and the preparation for a method of shipment of supplies will conform with the requirements of this Contract.

B. The Commissioner shall give written notice to the Contractor of any breach of the warranties in paragraph A of this Article.

ARTICLE 18   MAINTENANCE AND GUARANTY
A. The Contractor shall promptly repair, replace, restore or rebuild, as the Commissioner may deem necessary, any finished work in which defects of materials or workmanship may appear or to which damage may occur because of such defects, during the one-year period subsequent to the date of Final Acceptance, except where other periods of maintenance and guaranty are provided for. 

B. Notice by the Commissioner to the Contractor to repair, replace, rebuild, or restore such defective or damaged work shall be timely, if given no later than ten (10) days subsequent to the expiration of the one (1) –year period or other periods provided for herein.

C. If the Contractor shall fail to repair, replace, rebuild or restore such defective or damaged work promptly after receiving such notice the Commissioner shall have the right to have the work done by others in the same manner as is provided for the completion of the defaulted contract, under Chapter 10 hereof and to deduct the cost thereof from the amount retained hereunder.  The balance, if any, shall be returned to the Contractor without interest.   

D. If the amount so retained is insufficient to cover the cost of such work, the Contractor shall be liable to pay such deficiency on demand by the Commissioner.  

E. The Project Manager’s certificate setting forth the fair and reasonable cost of repairing, replacing, rebuilding or restoring any damaged or defective work when performed by one other than the Contractor shall be binding and conclusive as to the amount thereof upon the Contractor.   

F.  The Contractor shall obtain all manufacturers’ warranties and guaranties of al equipment and materials required by this Contract in the name of the City of New York and shall deliver same to the City.

ARTICLE 46   CONTRACTOR’S WARRANTIES
A. In consideration of, and to induce the award of this Contract to the Contractor, the Contractor represents and warrants:


(1)  That it is financially solvent, and sufficiently experienced and competent to perform the Work; and


(2)  That the facts stated in its bid and the information given by it pursuant to the bid documents and the Information for Bidders are true and correct in all respects; and


(3)  That it has read and complied with all the requirements set forth in the Bid documents; and


(4)  That no person or selling agency has been employed or retained to solicit or secure this Contract upon an agreement or understanding for a commission, percentage, brokerage fee, contingent fee or any other compensation; and

(5) That no payment, gift or thing of value has been made, given or promised to obtain this or any other Contract between the parties.  

B. The Contractor makes such representation and warranties to induce the City to enter into this Contract and the City relies upon such representations and warranties in the execution hereof.

ARTICLE 47   CLAIMS AND ACTIONS THEREON

A. Any claim, which is not subject to the dispute resolution provisions of the PPB Rules, against the City for damages for breach of Contract shall not be made or asserted in any action or proceeding at Law or in equity, unless the Contractor shall have strictly complied with all requirements relating to the giving of notice and of information with respect to such claims, and hereinbefore provided.  

B. Nor shall any such action or proceeding be instituted or maintained on any such claims unless such action or proceeding be commenced within six (6) months after the date of the Final Payment pursuant to Article 36 or within six (6) months of the termination or conclusion of this Contract, or within six (6) months after the accrual of the Cause of Action, whichever first occurs.

C. In the event any claim is made or any action brought in any way relating to this Contract, the Contractor shall diligently render to the Department and/or City , without any additional compensation, any and all assistance which the Department and/or City may require of the Contractor.

D. The Contractor shall report to the Department, in writing, within three (3) working days of the initiation by or against the Contractor of any legal action or proceeding in connection with or relating to this Contract.

ARTICLE 48     INFRINGEMENT (INVENTIONS, PATENTS AND COPYRIGHTS)
A. The Contractor shall be solely responsible for and shall indemnify the City against any claims and judgments for damages for any infringement of patents, articles, tools, materials, equipment appliances or processes in the performance or completion of the Work, including all cost and expenses which the City shall or my incur or be obliged to pay by reason thereof.  

B. Any discovery or invention arising out of or developed in the course of performance of this Contract shall be promptly and fully reported to the Department, and if this work is supported by a Federal grant of funds, it shall be promptly and fully reported to the Federal Government for determination as to whether patent protection on such invention shall be sought to how the rights in the invention or discovery, including rights under any patent issued thereon, shall be disposed of and administered in order to protect the public interest.  

C. No report, document or other data produced in while or in part with Contract funds shall be copyrighted by the Contractor, nor shall any notice of copyright be registered by the Contractor in connection with any report, document or other data developed for the Contract.

D. If any copyrightable material is developed under or in the course of performing the Contract, any Federal Agency providing federal financial participation for the contract shall have a royalty-free, non-exclusive and irrevocable right to reproduce, publish or otherwise use, and to authorize others to sue the work for governmental purposes. 

E. In no event shall Paragraphs B, C, and D of this Article be deemed to apply to any report, document or other data, or any invention of the Contractor which existed prior to, or was developed or discovered independently from, its activities related to or funded by this Contract.  

ARTICLE 49   NO CLAIMS AGAINST OFFICERS, AGENTS OR EMPLOYEES
No claim whatsoever shall be made by the Contractor against any officer, agent or employee of the City for, or on account of, anything done or omitted in connection with this Contract.
Subcontractor Certification

__________________    ________________
__________________     ________

        Print Name:                      Title                                 Signature                      Date 
A Full Facility Plant for Over 100 Years

